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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Swom in on March 4, 1968 


The United States of America Criminal No. 529-69 
v. Grand Jury No. 460-68, 459-68 


Ernest E. Simpson Violation: 22 D.C.C. 1801(b), 
Clarence E. Williams 2201 


(Second Degree Burglary: Grand 
Larceny) 


The Grand Jury charges: 
FIRST COUNT: 


On or about March 18, 1968, within the District of Columbia, 
Clarence E. Williams and Emest E. Simpson entered the store of 


Reliable Stores Corporation, a body corporate, with intent to steal 
property of another. 


SECOND COUNT: 


On or about March 18, 1968, within the District of Columbia, 
Clarence E. Williams and Ernest E. Simpson stole property of Reli- 
able Stores Corporation, a body corporate, of the value of about 
$2,172.78, consisting of four rings of the value of $2,172.78. 


/s/ David G. Bress, 

Attorney of the United States in 

and for the District of Columbia 
A TRUE BILL: 


/s/ CHARLES R. WARREN 
Foreman 
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[Filed May 24. 1968] 


UNITED STATES DISTRICT C OURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 

vs. Criminal No. 529-69 
#} ERNEST E. SIMPSON Charge 2 Deg. Bur., GL. 
#2 CLARENCE E. WILLIAMS 


PLEA OF DEFENDANT 


On this 24th day of May. 1968, the defendant #1 Ernest E. 
Simpson, #2 Clarence E. Williams, appearing proper person by his 
attorney. John Shorter, Esq. (Arraignment only), being arraigned 
in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 


By direction of 

Joseph C. Waddy 

Presiding Judge 

Criminal Court # Assignment 


ROBERT M. STEARNS, Clerk 
Present: 
United States Attomey By /s/ Hubert N. Hallen 
By /s/ K. Webster 
Assistant United States Attorney 


J. Maher 
Official Reporter 
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INSTRUCTIONS TO THE JURY 


[186] THE COURT: Ladies and gentlemen of the jury, this 
case has now reached the point where it becomes my duty to instruct 
you as to the law of the case, which instructions as to the law you 
are required to follow in exercising your duty in passing upon the 
facts. 

I will instruct you as to the law, and my instructions as to the 
law, you must accept as the framework of the law which controls 
this case. In exercising your duty in passing upon and determining 
the facts of the case, you will do so within the framework of aie 
law as I will now proceed to give it to you. 

I do not, of course, tell you how to determine the facts or how 
you should decide the case. That’s your job and responsibility. But 
you do within the framework of the law as I give it now in these 
instructions. 

Before going into the principles of law which will govern you 
in your deliberations, let me comment briefly on the part that sev- 
eral of us have had to play in the course of this trial. 

First of all, let’s consider counsel for the Government and 
counsel for the defendants. Mr. Kelley on behalf of the Govern- 
ment made an opening statement as to what the [187] Government 
expected the evidence to prove. This statement of Mr. Kelley’s, of 
course, just as any statement of counsel, is not evidence. 

At the close of the case, both Mr. Kelley and Mr. Shorter made 
closing arguments. These were concluded just a few moments ago. 
In these arguments they did not undertake to discuss every bit of 
evidence in the case, but they did discuss the evidence that consti- 
tuted their recollection of that part of the evidence to which they 
thought you should pay special attention. 

If in any particular your recollection of the evidence ees 
with their recollection of the evidence, your recollection is conttol- 


ling because you are the judges of the issues of fact. 
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As to the function of the court, it is our duty in this case or 
in any case to conduct the trial in a fair, orderly and an efficient 
manner, to mule upon questions of law arising during the course of 
the trial and. finally. to charge you with respect to the law which 
will furnish the framework within which you will decide the issues 
of fact which you have to decide. 

1 caution you that you are not to draw any inference nor are 
you to permit yourselves to be influenced with respect to the guilt 
or the innocence of these defendants by any ruling of the Court 
during the course of the trial. Nothing that the {188] Court has 
said during the course of the trial nor that the Court will say dur- 
ing these instructions carries with it any suggestion as to how this 
Court feels this case should be decided. 

This is because, as I have said, you are the sole judges of the 
issues of fact. and for me to suggest how you should decide these 
facts would be 2 wholly unwarranted assumption by me of what is 
your function and responsibility as the jury in this case. 

In deciding the facts of this case, you must base your judgment 
solely upon the testimony which you have heard from the witness 
stand and a single exhibit which has been received into evidence and 
the stipulation with respect to the corporate identity and franchise 
of the Castleberg Company, and the inferences which are reasonably 
deducible from that evidence, namely, the testimony, the exhibit 
and the stipulation. 

You are instructed that while you may draw reasonable infer- 
ences from the evidence, you may not guess OF speculate as to the 
existence of any fact in this case. 

It is for you to decide the weight you will give the evidence as 
you heard it from the witness stand, and you should weigh every 
fact and circumstance which has been submitted to you for your 
consideration. 


App. 5 


If in these instructions, any rule, direction or [189] idea be 
stated in varying ways, no emphasis thereon is intended by me and 
none must be inferred by you. For this reason, you are not to 
single out any certain sentence or any individual point or instruction 
and ignore the other. But you are to consider all of the instructions 
as a whole and regard each in the light of all of the others. 

These defendants have been indicted, charged with the crimes 
of second degree burglary and grand larceny. A little later on I will 
read the indictment to you, but I wish to say at this point that the 
fact that these defendants have been indicted raises no inference as 
to their guilt. 

The indictment is the method whereby defendants are informed 
of charges brought against them and are later brought to trial on) the 
basis of those charges. The indictment is not evidence in this case. 

Your determination of the guilt or the innocence of the defend- 
ants must be reached solely on the basis of the relevant evidence; ad- 
duced at the trial without any feeling or emotion, without any bias 
or prejudice, without any sympathy on the one hand and without 
any anger on the other. Your sole function is to determine whether 
or not the evidence adduced proves the defendants guilty beyond a 
reasonable doubt. If the jury permits any feeling of bias or preju- 
dice, or any feeling of sympathy to enter into the determination of 
its verdict, [190] the jury is not properly performing its function 
and justice is not done. 

Every defendant in a crominal trial is presumed to be innocent, 
and this presumption of innocence attaches to a defendant through- 
out the trial. The burden is on the government to prove the de- 
fendants guilty beyond a reasonable doubt. If the Government fails 
to sustain this burden, you must find the defendants not guilty. 
The defendants or a defendant is not required to establish its inno- 
cence under our system of law. 
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Now. what do we mean by the term “reasonable doubt”? It 
does not mean any doubt whatsoever. Proof beyond a reasonable 
doubt is proof to a moral certainty and not necessarily proof to a 
mathematical or scientific certainty. 

A reasonable doubt is one which is reasonable in view of all of 
the evidence. Therefore, if after impartial comparison and consid- 
eration of all of the evidence. you can candidly say that you have 
such doubt as would cause you to hesitate to act in matters of im- 
portance to yourself, then you have a reasonable doubt. 

But if after such impartial comparison and consideration of all 
of the evidence. and giving due consideration to the presumption of 
innocence which attaches to the defendants, you can truthfully say 
that vou have an abiding conviction of the guilt of the defendants, 
such as you would not hesitate [191] to act upon in the more 
weighty and important matters relating to your personal affairs, 
then you have no reasonable doubt. 

There are two types of evidence from which you may find the 
truth as to the facts of the case: Direct evidence and circumstan- 
tial evidence. 

Direct evidence is the testimony of one who asserts actual knowl- 
edge of a fact. such as an eyewitness. Circumstantial evidence is 
proof of a chain of facts and circumstances indicating the guilt or 
innocence of a defendant. 

The law makes no distinction between the weight to be given 
to either direct or circumstantial evidence. Nor is a greater degree 
of certainty required of circumstantial evidence than of direct evi- 
dence. You should weigh all of the evidence in the case, and if af- 
ter weighing all of the evidence, you are not convinced of the guilt 
of the defendants beyond a reasonable doubt, you must find them 
not guilty. 

In determining whether the Government has established the 
charges against the defendants beyond a reasonable doubt, you will 
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consider and weigh the testimony of all of the witnesses who have 
testified before you and all the circumstances concerning which tes- 
timony has been introduced. You are the sole judges of the cred- | 
ibility of witnesses. In other words, you and you alone are to de | 
termine whether to believe any witness and the extent to which any 
witness should be credited. In case [192] there is any conflict in | 
the testimony, it is your duty to resolve the conflict and to deter- 
mine where the truth lies. 

In reaching a conclusion as to the credibility of any witness, 
and in weighing the testimony of any witness, you may consider 


| 
any matter that may have a bearing on the subject. For instance, : 


you may consider the demeanor and behavior of the witness on the 
witness stand, the witness’ manner of testifying, whether the witness 
impresses you as a truth-telling individual, whether the witness im- 
presses you as having an accurate memory and recollection, whether 
the witness has any motive for not telling the truth, whether the 
witness had full opportunity to observe the matters conceming which 
the witness has testified, and whether the witness has any interest | 
in the outcome of this case. 

If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not reasonably | 
have been mistaken, then you are at liberty, if you deem it wise to 
do so, to disregard the entire testimony of such witness or any part 
of the testimony of such witness. 

Now, in this case, both of these defendants took the stand in 
their own behalf. That, of course is their absolute right. They can 
elect to testify or not to testify. In this case they testified. 

Because of that fact, I should instruct you that the [193] tes- 
timony of these defendants should not be disbelieved merely because 
they are the defendants. In weighing their testimony, however, you 
may consider the fact that the defendants have a vital interest in the 
outcome of this trial. You should give their testimony such weight 
as in your judgment it is fairly entitled to receive. 
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At the time they testified. you will recall in the case of each 
one of these defendants. 2 prior eriminal conviction was introduced. 
And I told you at the time and I will tell you again that those par- 
ticular criminal convictions were admitted into evidence solely for 
your consideration in evaluating the credibility of the defendants as 
witnesses. They are not evidence of the defendants’ guilt of the of- 
fenses for which they are charged. You must not draw any infer- 
ence of guilt against the defendants from these prior convictions. 

You may consider them only in connection with your evalua- 
tion of the credence to be given their present testimony in this court. 

Now. the indictment in this case reads: 

“Criminal No. 529-69. United States of America vs. Ernest E. 
Simpson and Clarence E. Williams. 

“The Grand Jury charges: 

“First Count: On or about March 18, 1968, within [194] the 
District of Columbia. Clarence E. Williams and Ernest E. Simpson 
entered the store of Reliable Stores Corporation, a body corporate, 
with intent to steal property of another.” 


‘That is the charge of the crime of burglary in the second degree. 
“Second Count: On or about March 18, 1968, within the Dis- 
trict of Columbia, Clarence E. Williams and Ernest E. Simpson stole 
property of Reliable Stores Corporation, a body corporate, of the 
value of about $2,172.78, consisting of four rings of the value of 
$2,172.78.” 
‘Now, the essential elements of the crime of burglary in the 


second degree. which is the crime contained in the first count, are as 
follows: 

1. That the defendants broke and entered or entered without 
breaking a building, whether occupied or not. 

2. That at the time they did so, the defendants had the speci- 
fic intent to break and carry away any part of the building or any 
fixture or other thing attached to or connected with the building, 


or to commit a criminal offense therein. 
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In this case, there was no evidence that the defendants them- 
selves got inside the show window or even stuck their arm or that 
anybody stuck his arm or hand inside the [195] show window. But 
the Court charges you as a matter of law that if you use an instru- 
ment to go through a break in a window, you are just as guilty as 
if your whole body or your whole arm or your whole hand was 
there. That constitutes an entry in the eyes of the law. It ig not 
necessary that the defendants have actually broken or carried away 
any part of the building or any fixture or other thing attached to 
or connected with the building, or that they had actually commit: 
ted any criminal offense therein. 

In determining the intent with which the defendants entered, 
if they did do so, you may consider all of the facts and circumstances 
in evidence, including the manner of entry and the action or events 
which occurred in the premises subsequent to entry. 

So much for the elements of the crime of burglary in the sec- 
ond degree which is charged in the first count of the indictment. 

Now. with respect to the crime of grand larceny. which is the 
crime charged in the second count of the indictment, the ess sential 
elements of the offense of grand larceny, each of which the Govern- 
ment must prove beyond a reasonable doubt. are as follows: 

1. That the defendants took property from the possession of 
the complainant. 

[196] 2. That they did so against the will of the complain- 
ant. 

3. That after having taken the property. the defendants car- 
ried it away. 

4. That the defendants took the property and carried it away 
without right to do so and with the specific intent to steal it. 

5. That the property so taken and carried away was in the 
amount of value of $100 or more. | 
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To establish the first essential element, the property must have 
been taken from the possession of the complainant. The law recognizes 
two kinds of possession: actual possession and constructive posses- 
sion. A person who knowingly has direct physical control over a 
thing at a given time is then in actual possession of it. A person 
who knowingly has the power and intention at a given time to ex- 
ercise dominion or control over a thing, either directly or through 
another person or persons, is then in constructive possession of it. 

In this case the rings placed in the showcase of Castleberg’s 
Jewelry Store were certainly in the constructive possession of that 
particular company. 

The taking must have been such that the defendant or defend- 
ants acquired dominion or control over the property enabling them 
to exercise actual control over it. 

[197] To establish the second essential element, it is necessary 
that the taking or possession have been against the will of the com- 
piainant. 


To éstablish the third essential element it is necessary that the 
defendants, having taken the property, carried it away. The carry- 
ing away of the property must have been such as to supercede the 
possession of the person from whom it was taken. However, the 
least removal of the thing taken from the place it was taken is suf- 
ficient. 


To establish the fourth essential element, it is necessary that 
the property was taken and carried away by the defendants without 
the right to do so and with specific intent to steal it. 

Now, what do we mean by “intent” and, also, “specific in- 
tent”? 

“Intent” means that a person had the purpose to do a thing. 

It means that he made an act of the will to do the thing. It means 
that the thing was done consciously and voluntarily and not inad- 
vertently or accidentally. 
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Some criminal offenses require only a general intent. Where 
this is so and it is shown that a person has knowingly committed 
an act which the law makes a crime, intent may be inferred from 
the doing of the act. Other offenses, such as grand larceny, require 
specific intent. Specific intent [198] requires more than a mere 
general intent to engage in certain conduct or to do certain acts. 

A person who knowingly does an act which the law forbids in- 
tending with bad purpose either to disobey or disregard the law may 
be found to act with specific intent. 

How do we prove intent? Intent ordinarily cannot be proved 
directly because there is no way of fathoming and scrutinizing the 
operation of the human mind. But you may infer as to a defend- 
ant’s intent from the surrounding circumstances. You may consider 
any statement made or act done or omitted by a defendant and all 
other facts and circumstances in evidence which indicate his state 
of mind. You may infer that a person ordinarily intends the natural 
and probable consequences of acts knowingly done or knowingly 
omitted. 

Now, ladies and gentlemen, the testimony in this case is: that 
the actual entry or actual breaking of the window, cutting of the 
window, and the actual use of a wire to hook these rings in the 
showcase, and the actual taking of the rings away from the prem- 
ises were done by an unknown third person. You may well ask how 
do these two defendants happen to be linked up and why are they 
the subject of these charges. These defendants are charged by the 
Government under the law of what is known as aiding and abetting. 
It’s, therefore, appropriate that I charge you with respect to this law. 
You [199] may find the defendants, or either of them, guilty of the 
crimes charged in the indictment without finding that they person- 
ally committed each of the acts constituting the offense, or that 
they were personally present at the commission, of the offense. 
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Any person who advises, incites or connives at an offense, or 
aids or abets the principal offender, is punishable asa principal. That 
is. he is as guilty of the offense as if he had personally committed 
each of the acts constituting the offense. 

A person aids and abets another in the commission of a crime 
if he knowingly associates himself in some way with a criminal ven- 
ture with intent to commit the crime, participates in it as some- 
thing he wishes to bring about and seeks by some action of his to 
make it succeed. Some conduct by the defendant or defendants 
of an affirmative character in furtherance of a common criminal de- 
sign or purpose is necessary. Mere physical presence by the defend- 
ant or defendants at the time and place of the commission of the 
offense is not by itself sufficient to establish guilt. But it is not 
necessary that any specific time or mode of committing the offenses 
shall have been advised or commanded, or that it shall have been 
committee in the particular way instigated or agreed upon. Nor is 
it necessary that there shall have been any direct communication 
[200] between the actual perpetrator and the defendants. 


Will counsel come forward, please? 
AT THE BENCH: 


THE COURT: Anything you want to add to that, Mr. Shorter? 

MR. SHORTER: The only thing I would like to do is to ob- 
ject to Your Honor’s instruction on what constitutes entry. I do 
object to that, the illustration about the wire hooks, I would like 
to preserve that objection. 

THE COURT: All right. Otherwise you are satisfied with the 
charge? 

MR. SHORTER: Yes. 

THE COURT: How about you, Mr. Kelley? 

MR. KELLEY: Your Honor, I am basically satisfied. I have 
one matter. I would like to just discuss it with the Court. The part 
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about the aiding and abetting instruction, the mere physical presence 
of a defendant at the time and place of the commission of the of- 
fense is not sufficient to establish the guilt. I think it is true that 

presence is sufficient if it is intended to and does aid the commis 
sion of the offense by the principal offender. What I have in mind 
is if a man was operating as a lookout or, as in this case, to hinder 
the view of the other persons, and that was intended to aid the prin 
cipal offender, I think this is enough. I think the [201] sentence 
in the instruction doesn’t somehow cover that fact. 

THE COURT: This is what I propose to say. I will say: 
“Ladies and gentlemen, as I have just charged you with respect to 
the law of aiding and abetting, some conduct by a defendant of an 
affirmative character in furtherance of the common criminal design 
or purpose is necessary, and mere physical presence by the defend- 
ant at the time and place of the commission of the offense is not 
by itself sufficient to establish guilt. But in considering the mat- 
ter of mere physical presence, you are entitled to consider whether 
or not that physical presence intentionally contributed to the carry- 
ing out by the principal of the crimes which were covered in) ake in- 
dictment.” 

MR. KELLEY: Further, that if it did, then they would be jus- 
tified in concluding that it was aiding and abetting. 

MR. SHORTER: But it must have been a deliberate act for a 
particular purpose. 

THE COURT: It has to be intentional. 

MR. KELLEY: It has to be intended to aid the commission 
of the offense. 

MR. SHORTER: It has to be an act, a conscious act for that 
particular purpose. I think that is what the Bailey Case says. 

MR. KELLEY: Thank you. I have nothing else, pout Honor. 

[202] IN OPEN COURT: 
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THE COURT: Ladies and gentlemen, in connection with my 
instruction of the law on aiding and abetting, I just told you that 
some conduct by the defendant of an affirmative character in fur- 
therance of a common criminal design or purpose is necessary, but 
that mere physical presence by the defendant at the time and at the 
place of the commission of such offense is not by itself sufficient 
to establish his guilt as an aider and abettor. In connection with 
that last sentence. I should tell you with respect to mere physical 
presence. that if the physical presence is such that it is designed and 
utilized in order to assist in the commission of the offense, and done 
so with that purpose, you are entitled to consider the fact that the 
physical presence under those circumstances was something more 
than mere physical presence, and you will recall the particular tes- 
timony in this case on both sides. 

Now. ladies and gentlemen, your verdict must be the consid- 
ered judgment of each juror. In order to return a verdict, it is 
necessary that each juror agree on the verdict. Your verdict must 
be unanimous. Although the verdict must be the verdict of each 
individual juror, and not a mere acquiescence in the conclusions of 
your fellows, you should examine the questions submitted with can- 
dor and with proper [203] regard and deference to the opinions of 
each other. 

You should listen to each other’s arguments with a disposition 
to be convinced. 

If much the larger number of jurors are for conviction, a dis- 
senting juror should consider carefully whether his doubt is a reason- 
able one when it makes no impression on the minds of so many 
jurors equally honest, equally intelligent with him or herself. 

If, on the other hand, a majority are for acquittal, the minority 
ought to ask themselves and carefully consider whether they might 
not reasonably doubt the correctness of their judgment which is not 
concurred in by the majority. 
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Your possible verdicts in this case are as follows: 

With respect to the first count, there are two possible verdicts 
as to the defendant Clarence E. Williams— guilty or not guilty. | : And 
also two possible verdicts as to the defendant Ernest E. Simpson— 
guilty or not guilty. 

With respect to the second count, there are two possible ver- 
dicts as to the defendant Williams—guilty or not guilty. And also 
two possible verdicts with respect to the defendant SEs Ora 
or not guilty. 

When you retire to the jury room, the marshal will give Noe a 
copy of the indictment. Your first duty when you get there will be 
to elect from among your number a foreman [204] ora forelady. 
If at any time during your deliberations you wish to see the single 
exhibit, please advise the marshal. 

I take it, Mr. Shorter, that you and Mr. Kelley have no objec: 
tion to the clerk turning over the exhibit to the marshal for trans- 
mittal to the jury should the same be requested without ace neces: 
sity of convening court? 

MR. SHORTER: That is correct, sir. 

MR. KELLEY: Yes, Your Honor. 

MR. SHORTER: Before the jury is released. can we approach 
the bench? 

AT THE BENCH: 

MR. SHORTER: Your Honor, I would like to object to the 
giving of the so-called Allen charge to the jury. I question its pro- 
priety even where the jury is having difficulty in agreeing or is in a 
hung status. I would certainly object to it at the initial stage before 
they even begin to deliberate. I know Judge Hart does it. | 

THE COURT: It has been before the Court of Apepals a num- 
ber of times. As a matter of fact. I got it from Judge Hart. | 

MR. SHORTER: I object to that, Your Honor. 
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Also. Your Honor. I object to the phrasing of this [205] instruc- 
tion on mere presence. I think that what Your Honor has said is that 
if it is utilized, maybe the perpetrator may utilize it without the actor 
intending that it be so used and I think criminal conduct has to exist 
on the part of the actor, and in the mind of the actor, not how 
somebody else might use it. 

MR. KELLEY: I think you did cover that. 

THE COURT: I think I did. I tried to. I think if I do any- 
more I would over-emphasize it. 

IN OPEN COURT: 

THE COURT: Ladies and gentlemen, if you wish to send a 
message to the Court, please give the message in writing to the mar- 
shal, but don’t indicate how you stand as to a verdict on either one 
of these counts as to either one of the defendants. 

Since the case is about to be submitted, I want to discharge 
the two alternates. 

Thank you for participating in this case. Your services will no 


longer be needed. You may now return to the jury lounge for fur- 
ther assignment. 

Mr. Kelley, will you and Mr. Shorter give your phone numbers 
to the Clerk, Mr. Murray? 

Ladies and gentlemen, you will now retire to deliberate on this 
case. The Court will stand in recess until further call of the Court. 
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BRIEF FOR APPELLANT 


STATEMENT OF ISSUE PRESENTED 
FOR REVIEW 


Where the trial Court gives the jury the “Allen” charge, is it not 
error for the Court to fail to tell the jury that each juror should 
abide by his own conscientious decision and that it was the jury’s 
duty to decide the case only if they could conscientiously do so. 


REFERENCE TO RULING — NONE 


STATEMENT OF THE CASE 
Summary of Proceedings 


The appellant Clarence E. Williams. and one Earnest E. Simpson 
were indicted in the Court below for the offenses of Second Degree 
Burglary (violation of Title 22 D.C. Code. Section 1801b) and Grand 
Larceny (violation of Title 22 D.C. Code. Section 2201) in connec- 
tion with the breaking of a window of a jewelry store on March 18, 
1968 (Reliable Stores. Corp.) and the taking of four rings of the 
value of §2.172.78. To the indictment both pleaded not guilty: and 
on April 8.1969 the case came on to be tried before the Honorable 
John H. Pratt and 2 jury. At the trial a police officer. James O. 
Williams who observed the offenses and the manager of the jewelry 
store testified for the government. Both defendants testified in their 
own behalf and at the conclusion of the testimony and argument of 
counsel the Court undertook to instruct the jury. After the Court’s 
instructions the Court conferred with counsel as to the objections 
about the charge and then further instructed the jury. In the course 
of so doing. the Court gave the jury the “Allen charge.”” To this 
counse! for the defendants objected. The case was submitted to the 
jury and after deliberation the jury returned the verdict against both 
defendants of guilty on the burglary account and not guilty on the 
grand larceny charge. On May 26. 1969 the Court sentenced the 
appellant Williams to a term of 8 years imprisonment under the pro- 
visions of the Youth Corrections Act (Title 18 U.S. Code, Section 
$010c). This appeal followed. 


THE TRIAL 


JAMES O. WILLIAMS, 2 Metropolitan Police Department De- 
tective. testified that about 3:00 o'clock p.m. on March 18, 1968 
he was working and was in the 1300 block of “F”’ Street, Nw. He 
saw Clarence E. Williams and Earnest E. Simpson and an unknown 
person on the southside of “F” Street walking west in the 1300 
block of “F” street. He observed them cross the street and enter 
Kays Jewelry Store at 1331 “F” street, NW. The unknown person 


came out of the store, leaving the two defendants inside, and stood 
close to the display window and leaned his body upon it. A sales- 
lady came to the front of the window and the person turned around 
and shortly the two defendants came out of the store. The three 
then walked east in the 1300 block of “F”’ street. They stopped 
and looked at the showcase window of Schwartz Jewelry Store of 
1313 “F” Street, NW for a few minutes. They continued to walk 
east in the 1300 block of “F” street. In the meantime Detective 
Williams went inside Kays Jewelry Store and made some inquiries. 
When he left there he saw the three men still walking east in the 
1300 block of ““F” street. He watched them walk to the corner of 
11th and “‘F” and look in the display window of the R. Harris Jew- 
elry Store. They then proceeded cross the intersection to the south- 
side of the street and walk east and stop at Castleberg’s Jewelry Store 
at 1004 “F” Street, NW. At Castleberg’s, Detective Williams said he 
saw Simpson take a position in front of the showcase window/on the 
west side of the store, he stood “like on the corner.” He saw the de- 
fendant Williams standing to the side of the window, the unknown 
person was standing at the corner of the window. The unknown 
person was standing between Williams and Simpson and each was 
about an arms length away from him. He saw the unknown per- 
son reach into his pocket and press up against the window. He put 
his hand back into his pocket and took out an unknown object and 
struck it through the window and made a back and forth motion to- 
wards and away from the window. He said that at this time the de- 
fendants were standing close by and as the third person would make 
4 motion from the window, Simpson would put his hand under the 
window and then place his hand into the third person’s right pocket. 
He observed this twice. He observed Williams standing along side 
the third person with his hand under the window. From his view- 
point, Detective Williams did not see the defendant Williams move 
his hand in any way. Detective Williams made all of these: observa- 
tions while standing in the doorway of a department store across 
the street. He estimated that he was about 30 to 40 feet away 
from where the men were. After making these observations, he asked 
a store detective for the department store to make a telephone call 
for assistance. Assistance could not be obtained and he asked the 


a 


ae 
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detective to come across the street with him. At this time he crossed 
the street and approached the three men. They were still at the win- 
dow and he saw the third man attempting to pull something out of 
the window with what he observed to be a wire hook. When he 
approached the men he identified himself. The third man dropped 
the hook and ran away. He arrested Simpson and Williams. On the 
sidewalk near the window he found a wire hook and a piece of glass 
measuring approximately 6 X > inches. He had seen the wire hook 
in the third persons hand. The wirehook became Government's Ex- 


hibit =] and was later introduced in evidence. When Detective 
Williams arrested the two defendants he saw a hole in the corner of 
the display window of the approximate measurement of the piece 

of glass he found at the scene. Inside the window behind the hole 
he saw some ring stands that had been disarranged and pulled down. 

During the time that he was making his observation of the three men 
at the window he saw Simpson at various times facing “F” street and 
at various times other directions. He saw the defendant Williams 


standing in only one position but facing the third person. 


WILLIS TRUITT. Assistant Manager of Castleberg’s Jeweler’s, 
1004 “F” Street. NW. testified that the Reliable Stores Corporation 
owned the store. He was working on March 18, 1968 and at about 
3:30 p.m. he saw Detective Williams. He said the Detective brought 
the two defendants into the store. At that time he made an inspec- 
tion of the store’s show window. He observed four rings missing 
from the window. He saw a hole in the window very near the place 
where the rings had been. From the records of the store he estab- 
lished the wholesale value of the missing rings at $2,172.78. 


ERNEST E. SIMPSON. testified that he was a resident of Bal- 
timore, Maryland and was employed as a Clerk at the B&) Railroad. 
At about 2:00 p.m. on March 18, 1968 he drove to Washington, 
D.C. with his friend Clarence E. Williams. They came to Washing- 
ton to shop for some clothes. He had approximately $400 for this 
purpose. After reaching Washington they stopped on 7th street, NW 
and later they were walking on “F” street looking for a certain store. 


At 13th street Williams stopped a man and asked him for directions 
to reach a store called D. J. Kauffman’s. The man joined them: In 
the meantime Simpson said that he wanted to go to a store on the 
other side (north) of the street. After crossing the street Williams 
wanted to go to Kays Jewelers to check a mounting for his ring. 

He remembered that he and Williams went into the store for a few 
minutes. They next went to a men’s store in the same block and 
to another store. While walking along they looked in store windows. 
After making several stops in stores and walking a bit the three men 
reached the area of Castleberg’s Jewelry Store. They stopped there 
because the unknown man started talking to a person whom he 
knew. They waited for the man to finish his conversation and he 
and Williams wandered around the nearby area. He saw the stranger 
go into the doorway of the jewelry store. He saw the man with a 
hook in the window. He was surprised by this and in the next jin- 
stance he saw Detective Williams run across the street toward them. 
The man threw down the hook and ran. Simpson said there was a 
time that he was at the place where the window was broken, but 


this was only for about a few seconds. He denied that he ever had 
his hand under the hook. He said that he never assisted the stranger 
in any way in breaking the window or in taking the rings. He did 
not run when he saw the officer. He did not have any of the rings. 


The government was permitted over objection to bring out on 
cross examination of the defendant Simpson that he had been con- 
victed of robbery in 1962. 


CLARENCE E. WILLIAMS. testified that he was a resident of 
Baltimore, Maryland and came to Washington on March 18, 1968 with 
Simpson in Simpson's car. He said also that they came to Washing- 
ton to shop for clothes. He had $350 with which to buy clothes. 
He testified about the early stops while shopping and about meet- 
ing a stranger on “F™ street. He said he asked the man if he knew 
where a store called D. J. Kaufman's was located. The man said 
Yes, and offered to take them there. He said he told the man that 
he and Simpson wanted to go to another store first. The man came 
with them. Williams testified about going to several other stores 
and that eventually they reached the area of Castleberg’s Jewelry 


Store. At this point the man stopped to talk to a “girl.” He asked 
Simpson and Williams to wait. that he wouldn't be long. Williams 
waited around and wandered looking in the jewelry store window. 
He waited about three to four minutes. At one time he noticed the 
stranger standing near the window of the store that was broken. At 
that time Williams could see that he was still talking to the girl, but 
couldn’t notice anything else because there were people standing be- 
tween him and the man. Williams never stood near the man. He 
did not know or see anything concerning the breaking of the win- 
dow of the store nor the theft of any rings. He did not hear the 
breaking of glass. Williams denied that he ever stood beside the man 
and held his hand under the man’s hand while the man was at the 
hole in the window. Williams said that he did not have any rings 
from the store. 


Over the objections of Williams counsel the government was 
permitted on cross examination to show that in September 1964, 
Williams had been convicted of petty larceny. 


After the testimony of the two defendants, and the closing argu- 
ment of counsel, the Court instructed the jury on the law. Follow- 
ing this there was a conference out of the presence of the jury where 
the judge heard the objection of counsel about the charge. There- 
after. the Court gave further instructions to the jury. In part the 
the Court said to the jury: 


“Now. ladies and gentlemen, your verdict must be the 
considered judgment of each juror. In order to return 
a verdict, it is necessary that each juror agree on the 
verdict. Your verdict must be unanimous. Although 
the verdict must be the verdict of each individual juror, 
and not a mere acquiescence in the conclusions of your 
fellows, you should examine the questions submitted 
with candor and with proper regard and deference to 
the opinions of each other. 


“You should listen to each other’s arguments with a 
disposition to be convinced. 


“If much the larger number of jurors are for conviction, 
a dissenting juror should consider carefully whether his 


doubt is a reasonable one when it makes no impression 
on the minds of so many jurors equally honest, equally 
intelligent with him or herself. 


“If, on the other hand, a majority are for acquittal, the | 
minority ought to ask themselves and carefully consider | 
whether they might not reasonably doubt the correct- 
ness of their judgment which is not concurred in by the | 
majority.” 


When the Court finished the additional instructions, counsel for 
the defendants made the following objections: 


“MR. SHORTER: Your Honor, I would like to object 
to the giving of the so-called Allen charge to the jury. 

I question its propriety even where the jury is having 
difficulty in agreeing or is in a hung status. I would 
certainly object to it at the initial stage before they even 
begin to deliberate. I know Judge Hart does it.” 


“THE COURT: It has been before the Court of Ap- 


peals a number of times. As a matter of fact, I got it 
from Judge Hart.” 


ARGUMENT 


The point in this appeal is that an instruction to the jury in the 
apparent terms of the so-called “Allen”! charge which does not ad- 
vise that a juror has a right to disagree with the other jurors is er- 
roneous. The Allen charge is not per se coersive. All Courts of Ap- 


peals faced with the issue as to its validity have affirmed the 
charge.” 


It is first noted that in the Allen case? in which the Supreme 
Court first gave its approval to such an instruction. and from which 
the instruction gets its name, the Court advised the jury that, “it 
was their duty to decide the case if they could conscientiously do 


| Wien v. United States, 164 U.S. 492, 17 S. Ct. 154, 41 L. Ed. 528 (1896). 
2 Fulwood v. United States, 125 U.S. App. D.C. 183, 369 F2d 1960 (1966) 
Cert. denied, 387 U.S. 934, 87 S. Ct. 2058, 18 L. Ed. 2d 966. 

3 See note 1 on page 9. 


so” 164 U.S. 301. Conversely. it is clear that if they could not do 
so for the reason that one or more jurors were in disagreement, then 
it was their duty not to decide the case. The instructions in the in- 
stant case did not say this or even infer it. An accused has a right 
to 2 hung jury and 2 mistrial and an instruction which tends to stifle 
the dissenting voices of minonity jurors is prejudicially erroneous. 
Green y. United States, 309 F2d 852. 856 (S Cir. 1962) and see 
Jenkins v. United States. 117 U.S. App. D.C. 346. 330 F2d 220 
(1964). reversed 85 S. Ct. 1059. 380 U.S. 445. 14 L. Ed. 2d 957 
(dissenting opinion). 


In the Green case (above). the Court made the following sig- 
nificant observation: 


“The Allen or “dynamite” charge is designed to blast 
loose 2 deadlocked jury. There is small, if any, justi- 
fication for its use. Nevertheless, an old decision of 
the Supreme Court has upheld the charge as a reminder 
to jurors that “they should listen, with a disposition to 
be convinced, to each other’s argument.” Allen v. United 


States. 1896, 164 U.S. 492, 17S. Ct. 154, 41 L. Ed. 528. 
This is the outermost limit of its permissible use. There 
is no justification whatever for its coercive use. The 
jury system rests in good part on the assumption that 
the jurors should deliberate patiently and long, if nec- 
essary, and arrive at a verdict—if, but only if, they can 
do so conscientiously.” ( 309 F2d 854). 


In United States v. Rogers, 289 F2d 433 (4 Cir. 1960) an in- 
struction was held to be coercive because the Court omitted the 
admonition that each juror should abide by his own conscientious 
decision. Again, in Fulwood v. United States, the Court noted that 

“the “Allen” charge actually given in that case reminded the minority 
that they should not acquiesce in a verdict which did not represent 
their own convictions. 369 F2d 962. 


4 See note 2 above. 


CONCLUSION 


The “Allen” charge has been approved by all Courts of Appeals 
even though under heavy criticism and attack. It is essentially used 
to assist a deadlocked jury. In the instant case the Court gave it as 
a part of his man charge before submitting the case to the jury. 
However, and whenever used, the Court should make it clear to the 
jury that they should decide the case if they can conscientiously do 
so. It is error to fail to tell the jury this and to also fail to tell the 
jury that each has the right to abide by his own conscientious de- 


cision. 


Respectfully submitted, 


John A. Shorter, Jr. 
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Washington, D. C. 20001 
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